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fon reing thoſe laws Which haye been made 
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the purpoſe of diſpenfing Juſtice . ph 
ſe « courts are veſted v with- Powers of 


1 


9 


more extenſive—ſome are civil, 0 ers cri- 
nid and ſome are  Jubordis nate, others 


It is s held to be 
nce of legal proceedings Bolt be 


| great. Parties are on that account Cau- 


* 


tious of engaging in lau ſuits- 
ice prevented from being barraſſed 


with reifling diſputes and the money a 
Propriated to the maintenance of a fami- 
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| rule for the conduct of thoſe who are tc to 


be governed by deim f and "that Judges 
ſhould proceed ft: 


tenor ; ; it being better that an "Individual 


rr 
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. 1 2 promotion of induſtry, which 


otherwiſe would be ſpent in litigation. 


But it is on all hands agreed; txt the 
Laws themſelves ſhould hold out a certain 


ſhould ſuffer, than the lay 8 be "broken. 
By allowing an infringement, Judges Tofe a 


N ht of their oath act inconſiſtent with 


the > leading principle « of the conſtitution 
and « Encourage a propentity to krigation 
by an uncertainty of deciſion. "os 


That Juſtice ought to be 7 Peedi ly executed, 


is a maxim, in a mercantile country, in 


controyertible. To attain this end, the 
forms ſhould be. / ff mple, and the. proceed- 


ings conciſe. - A 


A ſtrict attention i to the forms of legal 


24 has 8 the author of the fol- 
bon ing obſervations to form a compara- | 
| tive 


tive opinion of the merits of both. He 
does not in every reſpe& recommend the 
one in preference to the other; but by 
pointing out ſome improprieties in the 


practice of the Court of Seſſion, and ſug- 
geſting what appears amendments, he is 
hopeful the matter will be ſeriouſly ta- 
ken up by thoſe whoſe bufineſs it is. — 
Hie has neither honour nor profit in view; 
the intereſt of his country, and a regard 
to the digaity of its Supreme Court, are 
the ſole motives by which he is aQuated ; 
and if this trifle prove acceptable, he 
will on a future occafion ſubmit ſuch far- 
ther obſervations as occur to him on the 
other branches of the Juriſprudence of 
that Court. 


Lyon's-Inn, Lacks. 
20 ang Wb. 1785. 
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and alſo a power of reviewing by appeal =— 
the ſentences of almoſt every other court | 90 5 
in the kingdom. 1 IR TIS . | 
5 therefore with ſuch a mixture, | 
I had almoſt ſaid .c gion, of powers, zr 5 5 1 
is not to be wondered at that no uniform N 
tract of deciſions on any point can be | 
found, —Law is often loſt in is cal | ö 
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ed Ray ITY, the principles of which are 
| e and uncertain, that it may-rather 
be 


efined The Or1n1on of the Jopeks; 
there being no certain rules of Equity laid 
down in mo u books,” or adopted by 
the Court hence, the iſſüe of 4 caviſe is 
uncertai in —the badge inconfiftent 


Nah Officium:of this Court, with great 
propriety calls it 2 . boundleſs Juriſdic- 
*.-tian. © Ih queſtions of Peerage,” ſays 
he it has determinedi yet: theſe: are 
4:known' to appertain to the Houſe of 
Peers. It. can pronounce of a law, that 
« it is in diſuſe, or that it: is ĩmproper; 
* yet this law may be a ſtatute of the 
e nation, and urrepealed. It can look 
, nenn the * of an Act 
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hits powers, but contemn them. 
This Nobile Officium, continues he, 
“ig a ſnare for the i integrity c of the ups 


. right Senator It is a cover for the 


e wickedneſs. of the Senator who is cor- 


4 15 rupt. A Court with this principle muſt 
< he arbitrary It may invade whatever 


eis moſt valuable in our rights It is in 


* wild hoſtility with aur conſtitution—lt 
* is a Turkiſh Juriſdiction in a country of 


8 aun „ +. 1 3 
Were 55 Court divided; into Goa N 
of Common Law, and a Cour of 


Equity, the former to decide according 


to the eſtabliſhed law of the country, 
without deviation; and the latter to give 
relief to parties, according to certain fixed 
Principles, to be clearly defined in caſes 

where the law was ſilent: or, were the | 


Court to call in the aſſiſtance of Equity, in 


1 caſes only Worm me Common Law had : 
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. ee to moſt A Lawyers could 7 
wich ſome degree of precifion inform their 


relieved from the odium under which they 
lie—the Judges, Counſel and Agents, from 
the drudgery occaſioned by long papers, 
and parties ſaved a great 4 of mie 


N eee 7 RO £12177" 


> + 1 15 
— „ 4 


dence Yy the Court of Selten! is e 


cannot be diſputed. The great burthen 
of litigation muſt be extremely irkſome 
10 Judges, Lawyers, and Parties: and 


while the proceedings are carried on in 
the preſent looſe and irregular manner 
while Judges have it in their power to keep 
parties in Court as long as they pleaſe, 
and will receive the great load of hypo- 
thetical argument which is daily put into 
cheir "Rare, under the title of Petitions, 

1 7 | - Anſwers, 
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4 le proceedings below e enen 
pen from the Libels, or Dare 

8 tions, and loſe ſight of them entire; 
« ly... Deeds are ſometimes argued up- 
on without being exhibited or read in 
. Court, and doubtful facts are alſo ar- 

. gued upon without being proved. 
675 and of uncertain and unpreciſe mean- 

e ing; ſuch as, It would appear that— 

« It wowd ſeem Phils not ſem, ap- 
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ka ror on Appel from the Court of 


„„ 3: 
. par, occur that—lt is thaight that 
* could ſhew that F the deed had been 
| © ordered to be” produced; it — 
from appear rat. It if notour” tat, &. 
Hacks are interſperſed and ve 
© Among a variety of circumftances, ob- 
« ſervations and remarks—the arguments 
are dreſſed up in paraphraſes, figures 
te and commentaries Land ſometimes 
6 facts, arguments and interlocutors, are 
5 :found to be contradictory in one and 
the ſame cauſe, and to operate. equally 
for and againſt the ſame'party;—and 
"Gt peruſing of long Extracts, 
t one meets with repetition upon repeti- 
« tion from firſt to laſt. Hence, in thoſe 
«.'jnartificial proceedings (to which there 
4 is nothing ſi milar in the proceedings in 
< any Court of England, where every 
< thing goes on by the moſt artificial and 
«moſt * and beautiful contri- 
* Vance to preve ent repetitiqn. and- per- 
Fas th N plexity) 
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Before entering more minutely into 
obſeryatipns onlthe Practice of the Court, 
it may not. be improper to inſorm the 
reader, that it is arranged in three divi- 
fions—The Lord. Ordinary officiating. on 
the Bill. th Lord ee in the Dater- 
houſe—and the remainder of the Fudges 
fitting together giving judgment in ſuh 
cauſes as, by che rules of court, originally 
come before them, or are brought on bů² 
repott of che Lord Ordinary, or by ihe 
petition- Hof either party praying an . 
ratien of his nen agent, 1: yotets 
Hit nude mono! eckt o: M Bunn 2457 
0  particularbuſineſsof the LordC 
nary on the Bills, is to grant his warrant for, 
fuing -out the diligence, | or proceſs of the 


& court, 
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** * r - 
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court; m rere coimplaints/of parties 
againſt che: judgments of inferior:coutts; 
——— diligenee at may have 
been improperiy fued out, or execmed; 


His power of judging in theſe caſes, en- 


tends only to the preliminary queſtion, 
whether or not the matter of the com- 
plaint is ſuch as to render it proper to 
detome the ſubject of diſcuſſion pon 
which alone * W nee ah bret 
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party complaining of injuſtice in an infe- 


zor judge; and, for certain reaſons there 


in fet forch, praying his Majeſty's writ 
for removing the action to the Court of 


' Seſſion, to be by them determined. 


Aker hearing parties, the Lord Ordinary 
_ either allows or refuſes the writ, or refers 
' the cauſe back to the inferior court, with 
au inſtruction i in what manner to 8 
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"A 7% of per n is the potkion of 2 
kan diplsialhg ef- Ihe digenee d 
Proceſs of the court having been irregu 
luriy or impropetly ſued out againſt hint) 
und, for certain [reaſons therein Rated, 
kreping ibi be ſame may be ſet aſide. 
I the Lord Ordinary has any difficulty 
in the caſe, or is of opinion that De queſ- 
tion ought to be tried, he either reports 
the cauſe to the Lords for their advice, or 
paſſes the bill and if his opinion is, 
chat che reaſons / of ſuſpenſion are without 
flüujſficient nen de refuſes the oo 
Ne or- . | Fog | 
 Confidering 4 enecttient in m 
caſes paſſes, as a matter of courſe, without 
hearing the party againſt whom itis ĩſſued, 
this mode of application to the court for 
correcting irregularity” and injuſtice is 
highly neceflary; but, like all good regu- 
lations, it is frequently made a handle of 
an 5 n The creditor is 
often 


p 


3 
4 


61) 

| often deprived of a juſk:debr, by The falls 
allegation of his debtor, being intimidated | 
from: the. proſecution of ;þis-!right-by, the. 
ace attending, it, and dhe unt 


4 e tecovering his coſtss ven 
ſhould Judgment on the merits be given 
in his favour. And the ſame 


uſe which 
Inge. the creditor, eee the 
— 1 Sth Volz. bt 061 1800 Oi 
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af The Court; — a late Act of gederunt, 
gave the Lord Ordinary a diſcretionary 
power of allowing expences. on the; refu- 
ſal of bills; but the abuſe has hy no, means 
been thereby corrected; Bills of Suſpen- 


ſion, on falſe and frivolous. grounds, are 


* & #- # % 


not leſs frequent ; and while Judges will 


allow. themſelves. to be, impo 
hearing the allegations | of. parties an. 
evidence, and ſuffer ſuch, parties to go 
out of Court without paying coſts, the 
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Were no Bill of Suſpenſion to be re- 


ceived without an affidavit by the Suſ- 


pender as to the truth of the facts ſtated 


in the bill, and full expences to be uni- 
formly awarded on refuſed bills, the abuſe 


would in a great meaſure be corrected. 


The moral impreſſion of an oath, the pe- 
nalties of perjury, and the dread of ex- 
pence, would prevent a number of appli- 
cations of this kind; parties, too, would 
be relieved from tedious and expenſive 
litigation, and the Judges from being trou- 
bled, with many cauſes which eventually 
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The Lord Ordinary, in the Outer-houſe, 
is that Judge before whom all Ordinary 
| Actions and Writs of Adyoraton and Sul- 

rene are Nin diſcuſſed. 


Fo 8 Action, for payment ol a 
deb. is commenced by a writ being ſued 
25 A Py | B | - Out 
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turn out to have been erna in falſhood | 


232 5 
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e 8 
out in his Majeſty's name, ſtating the 
cauſs of action, and containing à warrant 


for ſummoning the deſendant to they 
cauſe why judgment or decree ſhould. not 


de pronounced againſt him. The preli- 
minary ſteps being taken, parties appear 
by their counſel before the Lord Ordinary, 
| | -when the counſel for the plaintiff enters 
: . into the hiftory of the caſe, and the coun 
ſel for the defendant into the hir y 
| . his defence. Theſe pleadings are in ge- 
. neral deſultory, without reſting on-any 
= - - - certain point ; and the Lord Ordinary; to 
give. the parties ſcope, and fix a criterion 
in writing on which to ground his judg- 
ment, often adopts the following mode : 


His Lordſhip firſt orders the parties, 
reſpeRively, to draw up minutes, or a ſum- 
mary of the grounds inſiſted on at the bar 
viva voce. Theſe minutes, however, - ſo 
far from being a ſummary detail of facts, 
. change the — altogether, con- 


taining 


r 


e eee 

ly oppoſite to what had been ftated-at 

the hearing; and are endeavoured: to be 
rted, , not by evidence, bur by longs» 


ypothetical arguments and-infe- 


rences minutes having been confi- 
_ dered bj:the Judge; it often happens that 


memorzals are ordered, ftill proceeding 
ypothetically,: without any n 
that the allegations of either par- 
ty are true. In theſe memorials: the 
whole matter is again gone over, the 


ment and volumes are written, the ſole 
tendency of which is, to put money into 


the pockets of the lawyers, ruin the par- 
ties, and perplex the Judge. Even after 


all, I have often known the Lord Ordi- 


nary order a freſh ſet of memorials, that 


he might report the caſe to his brethren: 


then the whole ſtrength of ingenuity is 
* to work, the ableſt counſel at the har 


B 2 are 


coounſel employ their ingenuity in branch - 


the judgments of the Court, by tedious 
and prolix arguments in ſupport of affer- 
tions of which there is not a veſtige of 
evidence On either fide. = And if the wiſ- 
3 of the Judges at laſt find it neceſſary 

that; before giving judgment, the ava 
Rated: by the parties ſhould be proved, 
condeſcendences, or particulars of the facts 
propoſed to be ſubſtantiated by evidence, 
are ordered to be given in to Court. 
theſe muſt be objected to—Anſwers,: Re- 
plies, Duplies, &c. follow - and now ano- 
ther cauſe ariſes, which, if . parties are 
. 1 m_ receive a W _— 


4 V 


| The terms on which 2 "2 rations 
6a being at laſt adjuſted, it becomes ne- 
ceffary to extract an Ad and Commihon, 
the expence of which, from the whole of 
the voluminous. argument being engroſ- 
id, is not only * —_— but chis Act 


and 


* 


( * ] 

and C Commiſſion is: itlelf a bundle of ab. 
u oh the frequent repetition of the 
allegations of parties, and prolix argu- 
ments of counſel, rendering a matter 
in irſelf extremely fimple, tedious, diſguſt- 
ing, and ſo very intricate as impoſſible to 
be arranged with accuracy by the ſtrong- 


eſt judgment. In order to mend the 


matter, a cloud of witneſſes are examined, 
ten or twenty perhaps to each fact; and 
under the powers of a proof of all facts 


and circumſtances, the depoſitions are ſwell- 
ed to a moſt enormous bulk, with matter 
by no means re 1 * ae 


at iſſne. 
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The are e being. reported, a 
Starz of the proceedings is made up. 
This in former times, when the officer 
claſſed the proofs, might be uſeful; - but 
the only purpoſe it now ſerves, is to add 


to the expence; the ſtate being nothing 
more than a copy of all the proceedings. 
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This fate i is Gd and valdininoas me- 
drials drawn up by -caunſe], wherein the 
whale matter is again gone over, proofs 
arranged, arguments ald and now lobes 
riouſſy urged, and a queſtion originally 
of a flmple nature now puzzles the heads 
of jicen learned Judges, 'wha after hear- 
ing counſel for days together, are often 
glad to rid themſelves of it by pronoun · 
eing 2 nugatory judgment, which neither 
party knows what. to make. af. m xe 
Phasen is pi 
ings again ee at laſt; if . 
ruptey and ruin do not intervene, death 
relieves either the Judges or the Parties, 
whoſe heirs wiſely allow the fliſpute to 
reſt with. their beben 
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II. an bet heed. * Loidibies 
ſhould / pronounce à clear and decided 
1 in favour of either party; it is 

n chances to one but the party gaining 
— by not being allowed 
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3 that very. likely: ad be his! 
caſe, even though expences be awarded. 
If coſts are allowed, a new cauſe ſprings 
agent's. ccount Kate" he ede : 
tions made to it theſe are followed with 
Anſwers, Replies, &c.—and the whole 
fifteen Judges are once more emplayed ; 
eee er e e rid 2 


* 


; 


6 the! 1555 ; flood: in * 5 
courſe of the proceedings before him, 
pronounce a judgment on the merits of 
the cauſe, the conſequence is, that Repre- 
ſentation after Repreſentation is preferred to 
bis Lordſhip, who, if he is a good- natured 

Judge, may indulge the party for years, 
there being no certain bounds to the num- 
ber of ſuch applications; and after his 
Lordſhip's patience is at laſt tired out, and 
he declares he will receive no more Re- 
W the party muſt, if his anta- 
B 4 FZ gonift 


eas ooh 1: 


gosin is ſo inclined, 69 crop the courls 
of co dh . 
Aer ll if this eee of 
Ordidary ſhould be affirmed, a 
Pronounced in favour of the d for 
his debt, it ſtill remains in the breaſts of 
the Judges whether he ſhall have coſts. 
Expences are as often refuſed as given. 
If refuſed, a man had better, inſtead of 
ſuing for a juſt debt, have made his anta- 
.  goniſt a preſent; and in many caſes where 
allowed, he would have put as much in his 
pocket by the loſs of his debt altogethex, as 
he does by receiving debt and coſts. This 
may appear a paradox, but it is eafily ex- 
palained- Though the account given in 
be deemed moderate and reaſonable for 
the buſineſs done, the Court, in conſidera- 
tion of favourable circumſtances, (and there 
is hardly a caſe in which a plea of favour 
cannot be ſet up), perbaps give a third of 
the ſum actually expended. . 
' Before 
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Before the Judgment can be carried in- 


to execution, the Decree muſt be extract - 


ed; that is, all the voluminous proceed- 
ings again copied. This extract may coſt | 


L1oo. or upwards ; and though the ex- 
| Pence of it be allowed, the clerks will 
very modeſtly demand perhaps £15. or 
20. more than the certified fees, which 
the party muſt pay out of his own pockets 
as he cannot me it . wo "Go 


2 : 1 E ; 
ant. „ $7 & . 14 0 1 3338 N 4 2 $1 
* - NY, 7 1 * Ti 


I.nſtead of this mode of procedure, the 

following is Pale Nr N 58 5 
Wben a party gh * 2 aki 1 2 
Writ be made out, fimply containing a 


warrant for ſummoning the defendant to 


amr 6 in court on a oy certain, 


| 2K rn yof this writ bk ods on the 
defenitant before the day of appearance, 
and the writ returned, with an affidavit 


of. 
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for « lain ſhould PR with the 
. Clerk in Court his libel or declaration, 
which ovght to contain a ſhort, clear and 
unambiguous ſtatement of bis charge 
àgainſt the defendant ; and an appear- 
ance being entered, a copy of it ſhould 
be delivered to the agent for the defend · 
ant, with a requiſition for him t to plead 
thereto within a time certain, otherwiſe 


judgment to be ſigned by default. 


"The queſtion" between the parties be · 
ing brought to a certain iſſue, the agent 
for the plaintiff to ſet down the cauſe for 
trial, and give notice e to he 1 
for Hao eee + 49 95 RT. 

| The 5 of ial phe med, he och. 
in court to draw up the record, which 
ought to contain the pleadings of the 
parties; ; ſuch pleadings ſtating with cer- 
. the point, either in law or fact, on 
which 


6 * J 


Wbieh judgment is demanded ; and the 
nàgents are to ſue out diligence, or ſub- 


Pena, : againſt witnefles, and make the 


hi 02 . 


+ * 8 2 ee 
ſhould: ſtate clearly and conciſely the 
point. at iſſue, whether in law or in fact: 
-—if in fact, the proofs he propoſes to ad- 


duce in ſupport of his caſe, and the appli- 


cation of them; and immediately call 


zeſſes, and {rr his written 
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Tha odors dir A ein bag 
cloſed,” the. Counſel for the defendant 


ſhould proceed in like manner; and if 
any doubt remains with the Lord Ordi- 
nary, his Lordſhip. may Nate the caſe to 
the Court, and after receiving their in- 
ſtructions, pronounce his judgment. If 
15 party n whom judgment paſſes 
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other; neceſſary ee e ne 
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Lords, fimply ſtating the Fries ha 
that he conceives himſelf aggrieved by 
them, on which, or on a report from the 


Lord Ordinary, the Judges may order 

Caſes to be delivered, ſuch caſes being a 
ſhort and fimple ftatement of the facts, 
the proofs and reaſons on which the plea 
of the party is founded, and Coùnſel may 
be heard at the bar in 8 * a 
. of their * "TREE * 


7 


{i . Coſes " Counſel gd: to * 
Arietly prohibited from entering into ar- 
gument; and in' all hearings the Judges 


ſhould call them to order, when arguing 


improperly, or . from the —_ 
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me being pronounced, no appli- , 
cation for a farther hearing ſhould be ad- 
mitted, unleſs facts material to the cauſe 
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CW 1 
the Poor was cloſed, or ſome ſtrong rea- 
ſon is urged, of which affidavit ought to 
be made; and the party recoveriag a 
judgment for debt or damage to a certain 
amount, or a defendant obtaining decree 
af abſolvitor, ought, as a matter 'of courſe, 
to be allowed his coſts, to be taxed by 
one of the Clerks of Seſſion, not accord 
ing to the circumſtances of the caſe, but 
e to oy WY enen nn 


The _ — has us ah Clerk 


| ought immediately to enter the judgment 


on the record, and deliver a certificate 
thereof to the agent, who without farther 
delay ſhould ſue out the neceflary dili- 
gence of the Court againſt the party 1 
| uy of the ly SALE. 
I am aware that objeftions. may be 
Hated to this plan of procedure. By 
abridging the writing, the fees of cops 
ſeh agents, and officers of Court will be 
curtailed. It is, however, by no means 
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I i; = 
my with, chat gentlemen whoſe 
education, and abilities entitle 1 0 
handſome emoluments from the practice 


of a liberal profeſſion, ſhould be injured; 


on the contrary, it is my moſt earneſt 
deſire to relieve them from that drudgery 
in which. by the preſent forms of Court, 
they are involved; and give them proper 


fees according to ſome: eftabliſhed rule, 


which on all occaſions ſhall. be allowed 
them, and winch mg hall be entitled 
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| gentlemen practiſing i in the Court of Seſ- 


ſion labour is, the neceſſity of a conſtant 
daily attendance on the Court, and at the 
public offices, without being entitled to 


make a charge on that account. I there- 


tore propoſe that the agent ſhall be al- 
lowed a reaſonable fee for every necef- 


ſary attendance on the Court, on Counſel, 


and: at the public offices—that. Counſe 
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bar attendance, for drawing and figning 


Tpecial pleas, and for every day that a 
bearing or examination ſhall laſt, a fee in 


the diſcretion of parties, not exceeding a 


certain fom—and' that the Clerks ſhall 


be allowed proper fees for ſuch parts of 


5 the dannen as ſhall ** done wm them. 


Though Ho ſpecific for rendes for 
diving up the record may be inferior to 
the fees accruing to the Clerks of Seſſion, 
from an extract in the preſent form, it is 
evident no loſs will be eventually ſuſtain- 


ed in conſequence of the alteration.— 


Parties, after judgment, generally com- 
promiſe the matter one way or other, in 


order to ſave the enormous expenoe of 
extracting the decree; and I believe nine- 


teen out of twenty caſes which come be- 


fore the Court are not extracted. The 
fees of drawing up a fingle record may 


ans be inferior to the expence of an 


e i extract 
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extract in its Wh Mc ae but 3 1 


is attended to, that hy the alteration pro- 
poſed, the record muſt be drawn up in 


every cafe. before judgment, the deficiency 
will be Amply made up, and 2 * 


liered from a 80 wen r 
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Other embed wil cd Shes 
will be ſpeedily commenced. —According 


40 the preſent mode, it often requires 


more time to bring all parties into Court 
than ought to be taken up in determining 
the action. For example, an action of 


Ranking and Sale, Reduction and Improba- 


tion, or other action of a particular na- 
ture is to be commenced, the defendants 
in which are ſcattered over different and 


diſtant counties; before one ſtep can be 


taken, the charge againſt all the defen- 
dants muſt be fully drawn up and ſettled, 

and the ſummons firſt executed at one 
place, then at another, till it has gone over 


. whole; 3 and before the induc ic (time 
5 between 
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menced by a writ which may be drawn 
vp in ten minutes, ſeparate writs may be 
ſent into every county in Scotland i in the 
| courſe of one poſt; and, while theſe, writs 
are in country, a and the induciæ runs 
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. 


ning, the agent is preparing his charge, 
which the defendant, on appearing in 
Court, will be allowed a reaſonable time 


to anſwer, 


Upon the whole, it is evident chat 
Judges will not undergo the intolerable 
 drudgery of reading the great load of 
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* An action is ſaid to fall afteep, if no proceeding i is 
entered in Court during twelve months. 
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